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Professors Dinwoodie and Dreyfuss’s recent book, A NEOFEDERALIST
VISION OF TRIPS, is an important and exciting new addition to debates
about international intellectual property governance. In this book, the
authors take on one of the field’s most central questions: is the Agreement
on Trade Related Aspects of Intellectual Property (TRIPS) in fact an
intellectual property “code”? The authors argue that TRIPS is commonly
misconstrued, both by rights holders and academics, as a supranational code
that tells members of the World Trade Organization (WTQO) “what they
must do and when and how they must do it” (p.5). Although many have
argued that TRIPS imposes only minimum standards, Dinwoodie and
Dreyfuss provide in this book the most thorough and decisive refutation of
the “code” view of TRIPS to date. The authors contend that TRIPS is not a
code but a *“neofederalist” regime that imposes basic substantive
expectations in order to promote coordination but which nonetheless
preserves considerable member state autonomy.

A NEOFEDERALIST VISION OF TRIPS addresses both the
fragmentation of norms and the fragmentation of authority in international
intellectual property law,? with a particular emphasis on the latter. In
particular, the book draws attention to the TRIPS regime’s allocation of
authority between states and international institutions.® Dinwoodie and
Dreyfuss consider this “vertical” allocation of authority between states and
international institutions under the TRIPS agreement in historical, textual,
and structural terms. They argue that the TRIPS regime is
“neofederalist”—not in a constitutional sense,” but rather in terms of the
considerable discretion it reserves to states to implement intellectual
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property policies in ways responsive to local needs. Calling for increased
use of techniques such as proportionality analysis (p.107), the book makes a
compelling case for state autonomy in regulating innovation policy through
the framework of the TRIPS agreement.

The book proceeds in three sections, looking at the past, present, and future
of global intellectual property lawmaking. The first section, entitled
“Where We Were”, considers the history of this regulation and the genesis
of the TRIPS agreement. The authors support their case for a neofederalist
understanding of TRIPS by pointing to the central demands that have
shaped global intellectual property lawmaking over time—the need for
balance, diversity among countries in terms of priorities and innovation
strategies, and changes in the creative ecosystem. These demands are best
accommodated within a structure that “gives states autonomy to address the
complexity, diversity, and historical contingency of intellectual property
law” but at the same time “requires them to act within the overlay of a
coordinated international intellectual property regime” (p.14). Dinwoodie
and Dreyfuss then turn to the negotiating history of TRIPS, arguing that
although some of the states involved in the negotiations sought to make
TRIPS into a global “code”, the resulting document was the product of real
compromise and protects considerable state discretion and autonomy in
implementing TRIPS’s minimum standards.

The second part of the book, entitled “Where We Are”, examines how
TRIPS operates in practice. The authors first consider a series of national
innovations in intellectual property lawmaking in light of the existing
jurisprudence of the dispute settlement bodies of the World Trade
Organization (WTO). They conclude that the impact of dispute resolution
has been mixed, with some decisions respecting national autonomy and
others adopting a more restrictive approach. The authors then turn to the
structural features of the TRIPS agreement, including the principles of
national treatment, most favored nation, and non-discrimination. They
argue that national treatment, in particular, would provide more appropriate
guidance for panels addressing the validity of new innovations such as
sharing workloads among national patent offices and the EU Database
Directive. The final chapter in this section argues that in evaluating local
policy innovations, dispute settlement panels should consider tradeoffs in
legislation overall rather than looking at particular policies in isolation;
afford more room to states seeking to respond to changes in the innovation
ecology; and consider the special problems of capacity faced by developing
countries.
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The final section, “Where We Are Going”, presents the authors’ vision for
the future. The first chapter in this section considers the fragmentation of
intellectual property lawmaking. Arguing that fragmentation must be
managed in order to ensure the coherence needed for a robust innovation,
Dinwoodie and Dreyfuss suggest several techniques for integrating non-
WTO law into TRIPS lawmaking in order to “gain the benefits of
regulatory competition while minimizing its costs” (p.147). In considering
whether to use non-trade law, the authors contend that panels and the
Appellate Body should consider the source of the norm, its timing,
governance issues (e.g., “hard” versus “soft” law), and the degree of overlap
in coverage between the norm and the subject matter of TRIPS. The final
chapter then introduces the idea of a global intellectual property “acquis”—
a set of “background norms” that might guide intellectual property policy-
making on the international level (p.176)—and begins to identify in national
and international sources, judicial lawmaking, and scholarship some of the
normative commitments that might form the basis of such an acquis.
Dinwoodie and Dreyfuss argue that identifying shared normative
commitments would aid the WTQ’s dispute settlement bodies and remedy
some of the overly restrictive interpretations identified earlier in the book.
An international intellectual property acquis could also help foster
normative integration across regimes and guide future international
lawmaking in this area. Among these intellectual property “meta-norms”
(p.180), the authors include principles about access to knowledge goods
(what they call “access-regarding principles”), norms designed to adapt to
the challenges of new technologies, and national treatment for both users
and producers.

This book makes several important contributions to international
intellectual property scholarship. First, Dinwoodie and Dreyfuss decisively
refute the “code” vision of the TRIPS agreement. Despite what might seem
to be widespread agreement in some circles that TRIPS imposes only
minimum standards, the belief that the treaty is instead a comprehensive
supranational code of intellectual property rules continues to have
considerable vitality. Efforts to use a European Union Regulation to seize
shipments of medicines while in transit, for example, even when the
shipments would not violate the intellectual property law of either the
sending or receiving country, are tied to a perception of TRIPS as imposing
global norms and limiting individual state discretion to vary intellectual
property rules in ways that allow generic production.> More recently, this
“code” vision is reflected in Eli Lilly’s initiation of arbitration proceedings
under the North American Free Trade Agreement challenging the
invalidation of one of its patents by Canadian courts, despite the
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considerable discretion that TRIPS leaves to member states to decide what
inventions meet the standards it imposes.® Dinwoodie and Dreyfuss’s
refutation of the “code” vision of TRIPS is particularly important in light of
these new intellectual property claims being asserted through enforcement
measures and in the investment treaty context.

Second, the book provides an extraordinarily useful playbook for defending
local innovations in intellectual property policy making. Dinwoodie and
Dreyfuss provide a comprehensive and pragmatic assessment of how the
WTO dispute settlement bodies might respond were they asked to assess the
validity of three recent examples of local policy innovations—raising the
inventive step, new statutory defenses to patent infringement, and varying
the relief for infringement. Their analysis of these innovations is especially
valuable given how few cases address the scope of TRIPS flexibilities and,
in particular, the lack of cases litigated by parties with an incentive to
defend state autonomy. For TRIPS litigants, scholars, and governmental
officials, especially from the developing world, the book provides a very
useful and instructive assessment of the arguments that might be marshaled
for and against these recent policy initiatives.

Third, the book calls attention to the difficulty tribunals face interpreting
ambiguous treaties. Treaties are notoriously indeterminate: capable of
multiple interpretations and inconsistent both internally and externally.’
There is no requirement of a “meeting of the minds” in treaty drafting, and
indeed, many of the ambiguities in treaties might be understood as precisely
the opposite—as agreements to disagree.® Ambiguities in treaties, and
particularly the use of standards instead of rules, also reflect the fact that
anticipating all possible contingencies might have been prohibitively costly
or even impossible. ° Dinwoodie and Dreyfuss’s argument can be
understood in part as a critique of the interpretive methodology chosen by
the dispute settlement bodies in the face of such ambiguity in TRIPS
cases.’® For intellectual property cases, the dispute settlement bodies have
chosen a strictly textual interpretive methodology, which has resulted in
awkward and strained reasoning that—as the book persuasively argues—is
both inconsistent with the text of the agreement and fails to fulfill its goals.
A methodology that considers context as well as the object and purpose of
the treaty would better achieve the goals of the global intellectual property
system that the book articulates at the outset.

The book also points, however, to what is | think an even more fundamental

problem with interpretation by adjudicators in TRIPS cases: the challenge
of resolving ambiguities in a text that is designed to achieve a complex
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variety of goals, many of which are in considerable tension with one
another.'* In choosing one interpretation over another—for example, in
deciding whether databases are covered by the TRIPS agreement—the
“object and purpose” of the TRIPS agreement could point in several
different directions at once, as the authors discuss (pp.95-97). In such
situations, the WTO’s dispute settlement bodies will inevitably be required
to choose between competing visions of “the good.” Even when a broader
reading would seem consistent with the purpose of the TRIPS agreement—
such as a broader definition of “diagnostic” (p.67) or a more flexible
interpretation of the term “limited” (p.62)—panels and the Appellate Body
will still be required to determine where precisely to draw the line between
monopoly and access. The TRIPS agreement, however, often provides little
by way of guidance for navigating hard cases such as these (indeed, as the
authors note, where the agreement does provide guidance, such as with the
mention of “fair use” in Article 17, the panel interpreting this provision in
the EU-GI case was able to better respect the balance that intellectual
property law seeks to achieve (p.69)). The result of the lack of overall
guidance has been a retreat into textual methodologies, an approach that is
particularly inappropriate in “public law” cases, which require evaluation of
the state’s authority to regulate in the public interest.*® Such cases may
require more “purposive” methodologies that allow the decision maker, in
construing ambiguities in the treaty, to consider the object of the challenged
state regulation and the interests of non-parties affected by that regulation.

Dinwoodie and Dreyfuss’s proposal for an acquis is an important step
toward developing a common body of values from which adjudicators can
draw in reaching interpretive decisions. Of course, at least in the near term,
the development of an acquis will not necessarily help panels resolve the
difficult cases. Because the acquis, as proposed by the authors, is restricted
to values shared by all WTO members—as must be the case, or risk
imposing obligations without consent—it will likely be limited to principles
too general to be of much use in hard cases. For example, intellectual
property exporting and importing states might agree that access is an
important value, but disagree strongly on the precise balance to be struck
between monopoly and access in particular cases. That said, an acquis
might serve—at least for the moment—the more modest goal of reorienting
the dispute resolution bodies and WTO members alike on the values
underlying the system and on the interests of non-parties affected by their
decisions. Recognizing an acquis will not help panels decide where
precisely to draw lines, but it may encourage them to view access and other
public interest values as important countervailing concerns that they can
and should consider.
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I do think, however, that the authors might have more fully embraced the
interpretive role of the WTO dispute settlement bodies. In several places,
the authors disavow that the dispute settlement bodies should be engaging
in “gap filling” (pp.41, 196), express concern over panels making value
judgments (p.101), and condemn the idea of “judicial activism (p.196).
Although Article 3.2 of the Understanding on Rules and Procedures
Governing the Settlement of Disputes prohibits the dispute settlement
bodies from adding to or varying the rights of the parties, it also charges
them with clarifying the existing provisions. ** Interpretive authority
necessarily involves some measure of law creation, and delegation
accompanied by imprecision—such as we see throughout the TRIPS
agreement—constitutes a transfer of substantial interpretive authority.*
Such delegation is not, however, incompatible with state autonomy in
setting intellectual property policy. For all the reasons that the authors set
forth in the book, the authority delegated to the dispute settlement panels
should in many instances be re-delegated or re-allocated to the member
states.”® Their proposals for more deferential standards of review and the
use of a margin of appreciation (e.g., pp.56, 90, 102, 107-108) are two
possible techniques for achieving this goal.'® Moreover, the interpretive
moves recommended by the authors for protecting local intellectual
property innovations might in fact require the panels to exercise a certain
measure of interpretive authority. A departure from strict textualism—even
if only to re-delegate authority to the state—inherently requires some gap
filling.

I would also have been interested in even more discussion of the political
context in which the dispute settlement bodies operate. It may be that what
IS constraining the dispute settlement bodies and causing them to be so
conservative in their decisions is a function of the political space in which
they operate.'” Perhaps the discourse around TRIPS has been so contested
and impassioned that it has led panels to be particularly concerned about
their expertise and legitimacy. If this is true, legal arguments alone will not
be enough to persuade dispute settlement bodies to be less conservative in
their interpretive methodology. Attention to the political context may make
it possible to foster a more supportive political environment for
neofederalist decision making. For example, in their work comparing the
European Court of Justice (ECJ) with the Andean Tribunal of Justice,
Professors Helfer and Alter have argued that the ECJ’s more expansionist
lawmaking can be attributed to the support of external actors, such as legal
advocacy networks, non-governmental organizations (NGOs), national
courts, and even government officials.*® In the TRIPS context, greater
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engagement by NGO networks and other constituencies around particular
disputes could help support more flexible interpretations of the treaty by
panels and the Appellate Body. ™

With this book, Dinwoodie and Dreyfuss have moved the discussion about
global intellectual property regulation forward in significant and important
ways, providing detailed analysis of new local innovations, focusing
attention on the structural features of the TRIPS agreement, and generating
new proposals for resolving conflicts of authority and norms both internal
and external to the TRIPS regime. It would be a highly valuable read for
anyone who works in the field of international intellectual property.
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